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Abstract

The realization of carbon market integration in the Guangdong-Hong Kong-
Macao Greater Bay Area urgently necessitates robust legal safeguards, encom-
passing legislation, law enforcement, and judiciary as the three foundational
pillars of the rule of law. As a distinctive urban agglomeration established
under the “One Country, Two Systems” framework, the Greater Bay Area re-
quires close cooperation among all parties to facilitate the achievement of re-
gional “dual carbon” objectives. Promoting the integration of rule of law in the
Greater Bay Area’s carbon market undoubtedly serves as the legal cornerstone
for leading regional “dual carbon” cooperation and represents a vivid manifesta-
tion of regional legal collaboration across Guangdong, Hong Kong, and Macao.
Constrained by divergent legal systems, legal cooperation on carbon markets in
the Greater Bay Area confronts challenges of rule-of-law fragmentation at the
legislative level, dispersion at the enforcement level, and conflicts at the judi-
cial level, resulting in obstructed exchanges and cooperation in carbon market
rule of law among the three jurisdictions and difficulty in forming an integrated
legal safeguard framework. To address these issues, while respecting the high
degree of autonomy of Hong Kong and Macao, the comprehensive jurisdiction
of the central government and its unified leadership over local authorities (main-
land) may be leveraged to strengthen legal cooperation in the Greater Bay Area
through an “authorization + consultation” approach, flexibly employing various
legislative coordination techniques to construct a systematic and comprehensive
legal framework for carbon market cooperation in the Greater Bay Area.
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Full Text

Research on Legal Guarantees for Carbon Market Inte-
gration in the Guangdong-Hong Kong-Macao Greater Bay
Area

Abstract: The realization of carbon market integration in the Guangdong-
Hong Kong-Macao Greater Bay Area urgently requires robust legal guarantees,
encompassing legislation, law enforcement, and judiciary as the three founda-
tional pillars of the rule of law. As a distinctive urban agglomeration under the
“One Country, Two Systems” framework, the Greater Bay Area requires close
cooperation among all parties to achieve the regional “dual carbon” goals. Pro-
moting the legal integration of the carbon market in the Greater Bay Area not
only serves as the legal foundation for leading regional “dual carbon” cooperation
but also represents a vivid practice of regional legal cooperation in this unique
context. Constrained by differences in legal systems, legal cooperation in the
Greater Bay Area’s carbon market faces challenges of legislative fragmentation,
decentralized law enforcement, and judicial conflicts, resulting in obstructed co-
operation and communication among the three jurisdictions and hindering the
formation of an integrated legal guarantee framework. To address this, while
respecting the high degree of autonomy of Hong Kong and Macao, the central
government should leverage its comprehensive jurisdiction and unified leader-
ship over local governments (mainland China) to strengthen legal cooperation
in the Greater Bay Area through an “authorization + consultation” approach,
flexibly employing various legislative coordination techniques to construct a sys-
tematic and complete legal framework for carbon market cooperation in the
region.
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1. Problem Introduction

The construction of an integrated legal framework for the carbon market in the
Greater Bay Area constitutes both an important foundation for ecological civi-
lization construction and a crucial component of foreign-related rule-of-law de-
velopment. The report of the 20th National Congress of the Communist Party
of China states: “We must enhance China’s opening-up level.. and steadily
expand institutional opening-up concerning rules and regulations.” Simultane-
ously, “actively and steadily advancing carbon peak and carbon neutrality”
has been incorporated into the 20th Party Congress report as a key priority
in promoting green development and fostering harmony between humanity and
nature. Advancing “dual carbon” work will become a critical strategic task for
China’s mid-to-long-term ecological civilization construction. It is foreseeable
that the Party Central Committee and the State Council will continue to make
decisions and deployments in economic development, energy transformation, eco-
logical and environmental protection, technological innovation, and other fields,
resolutely advancing climate change response efforts, particularly carbon mar-
ket construction, using the domestic economic cycle to attract global resource
elements and enhance the linkage effects between domestic and international
markets and resources.

Examining carbon market construction from a rule-of-law perspective, the in-
stitutionalization and standardization of the system will determine whether the
“dual carbon” vision can be realized. In this legal development process, regional
carbon market legal integration represents a key focus. The state attaches great
importance to regional cooperation because environmental factors within spe-
cific regions exert common impacts on regional environments. China’s carbon
market legal integration must begin by breaking through the fragmentation of
regional carbon market legal frameworks. Regions such as the Yangtze River
Delta are already conducting collaborative regional governance. Under China’s
“One Country, Two Systems” framework, the Greater Bay Area has established
a distinctive urban agglomeration with institutional and strategic advantages in
international cooperation, which will help China better achieve its “dual carbon”
goals within a certain timeframe, actively participate in various environmental
activities, and make outstanding contributions to global green governance.

On January 5, 2024, the State Council Executive Meeting reviewed and ap-
proved the “Interim Regulations on Carbon Emissions Trading Management
(Draft),” establishing relevant systems for carbon emissions trading manage-
ment, further standardizing carbon emissions trading, and providing legal guar-
antees for the orderly development of China’s carbon market. With higher-level
law already elevated to administrative regulations, the next step in China’s car-
bon market rule-of-law domain is regional legal integration, ultimately achieving
legal unification. On January 11, 2024, the Central Committee of the Commu-
nist Party of China and the State Council released the “Opinions on Comprehen-
sively Promoting the Construction of a Beautiful China,” which states the need
to “deepen rule ## and mechanism ¥f## in the ecological and environmental
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field of the Greater Bay Area, jointly building an internationally top-tier beau-
tiful bay area.” In October 2021, the Central Committee and the State Council
issued the “Opinions on Fully, Accurately, and Comprehensively Implementing
the New Development Concept to Achieve Carbon Peak and Carbon Neutral-
ity,” which mentioned further planning for the Greater Bay Area, designating
it as a region for improving spatial layout to help achieve low-carbon develop-
ment goals and pursue green development paths, with strengthened guidance
and clear development requirements. Undoubtedly, the Greater Bay Area will
also elevate its carbon market legal integration development to a new level under
the guidance of green and low-carbon policies.

The research question of this paper is that existing literature either focuses on
constructing cooperative legislative mechanisms for the Greater Bay Area, ad-
dresses environmental judicial and law enforcement coordination, concentrates
on standard and rule #i#%, or merely mentions mainland “dual carbon” leg-
islation and carbon market construction, all with relatively limited research
perspectives. Specialized literature on the legal integration of the Greater Bay
Area’s carbon market remains lacking, necessitating further in-depth research
and exploration. How to actively and steadily advance carbon market inte-
gration, how to resolve the current fragmented situation where local carbon
market efforts operate independently, and particularly how to address the leg-
islative, enforcement, and judicial conflicts among the three jurisdictions within
the Greater Bay Area—all require further analysis and research. Therefore, it
remains necessary to sort out the Greater Bay Area from legislative and other
dimensions, based on understanding the current legal “stock,” to further expand
the legal “increment” in the near future, providing robust legal guarantees for
carbon market cooperation. Subsequently, the author will approach from three
levels—empirical investigation, legal theoretical foundation, and implementa-
tion pathways—to promote the integrated development of carbon market rule
of law in the Greater Bay Area, providing theoretical support for the construc-
tion of an integrated Greater Bay Area carbon market.

2. Empirical Investigation of Carbon Market Legal Inte-
gration in the Greater Bay Area

Regional collaborative legalization represents a major strategic initiative for
promoting rule-of-law development and progress in the new era, with the legal
integration of the Greater Bay Area being the top priority in implementing
this strategy. Although the “dual carbon” goal is a recently emerging concept,
achieving legal cooperation among Guangdong, Hong Kong, and Macao to real-
ize low-carbon green development has long been China’s aspiration. Agreements
jointly signed by the National Development and Reform Commission and the
three governments, or documents issued by the State Council, have all estab-
lished “green development” as a fundamental principle for Greater Bay Area
development cooperation, providing strong guidance for the region’s develop-
ment. To better realize the green principle, existing development models should
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be transformed to pursue green and low-carbon development paths. In addition
to central government documents and Guangdong-Hong Kong-Macao cooper-
ation agreements related to low-carbon green development themes, numerous
legal cooperation practices in carbon market rule of law among the three juris-
dictions can be found in central and local legal construction efforts.

2.1 Current Legal Status of Central Government and Pearl River
Delta Nine Cities

2.1.1 Legislative Level When analyzing the legislative status of carbon mar-
kets in the Pearl River Delta nine cities, we must first examine the construction
process of China’s carbon market institutional system, particularly its institu-
tional architecture from central to local levels. Hierarchical legislation consti-
tutes a primary characteristic of China’s legal system construction. Analyzing
the central institutional architecture, China takes the Constitution as the fun-
damental law, endowing it with supreme legal status, wherein norms related
to state obligations form the foundation of China’s carbon market legislative
framework. China’s mainland carbon market legislative framework currently
comprises administrative regulations, administrative rules, and normative doc-
uments, still lacking top-level rules at the legal hierarchy level. Essentially,
China’s ecological and environmental problems can be attributed to high-carbon
energy structures, high energy consumption, and industrial structure issues.
Carbon emission issues mirror pollution discharge problems. In China’s car-
bon market field, laws applicable to this domain originate from environmental
protection (or governance) related laws.

China focuses on local pilot programs for carbon market construction. Since
2011, the National Development and Reform Commission has approved carbon
emissions trading pilots in Beijing, Shanghai, Guangzhou, and other locations.
The national carbon market launched trading on July 16, 2021, initially es-
tablishing a system framework compatible with China’s national conditions,
initially cultivating a carbon trading market to better serve carbon emissions
management, achieving preliminary results and effectively reducing carbon re-
duction costs. This indicates that China’s carbon market has entered a new
legislative development stage. Regarding carbon market legislation, the Legis-
lation Law contains relevant provisions, with Articles 88, 89, and 91 specifying
that central and local-level legislation refers to national carbon market legisla-
tion and Pearl River Delta region nine cities’ carbon market legislation, respec-
tively. The latter includes legal provisions and rules and regulations issued by
local governments, with varying levels of effectiveness. Local legislation gener-
ally has distinctive characteristics, while central foundational laws often contain
principled and general rules, with local legislation making more specific provi-
sions in response to central legislation. Under these circumstances, Pearl River
Delta nine cities should gradually synchronize with the central government in
carbon market legislation to enhance the efficiency of the carbon market insti-
tutional system. For example, Guangdong Province has issued the “Guangdong
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Province Environmental Protection Regulations” and other regulations, which
explicitly stipulate atmospheric pollution supervision and governance within
the provincial domain. At the municipal administrative division level, cities like
Guangzhou are continuously promulgating and improving legal provisions and
rules. For instance, the “Guangzhou Ecological Environment Protection Reg-
ulations,” passed in October 2021, explicitly stipulate local dual carbon goals,
carbon inclusion, and carbon emission reduction. Since September 2021, the
Shenzhen Municipal People’s Congress has implemented the “Shenzhen Special
Economic Zone Ecological Environment Protection Regulations,” which specif-
ically address local atmospheric pollution prevention and governance, incorpo-
rating overall environmental governance into the agenda through mechanisms
such as the Gross Ecosystem Product accounting system. Although cities like
Foshan have not issued specialized local legal provisions or rules, they can refer
to central and provincial-level local legal provisions or rules to conduct local
carbon market legislation.

2.1.2 Enforcement Level The most critical link in the legal integration of
the Greater Bay Area carbon market is implementation, which cannot be sep-
arated from the enforcement actions of regulatory authorities. Currently, the
Greater Bay Area carbon market faces problems of fragmented regulatory sys-
tems and singular information disclosure forms. In the absence of higher-level
law basis, especially in cross-legal-jurisdiction and cross-regional collaborative
legislation scenarios like the Greater Bay Area with few precedents, relying
solely on the Climate Change Department of the Ministry of Ecology and Envi-
ronment is insufficient in terms of both authority scope and professional capac-
ity to oversee carbon trading regulatory responsibilities. As the national carbon
market expands and various participants join, enterprises unfamiliar with car-
bon financial market rules or attempting to exploit legal loopholes for profit
will inevitably generate numerous violations. Carbon financial market regula-
tory departments, as the direct entities facing enterprise violations, must first
address enterprises’ violations of carbon financial market verification, reporting,
trading, and compliance obligations.

Specifically, in the process of carbon market legal integration, the government
supervision aspect still faces diverse issues such as inadequate supervision and
management. This is because state intervention plays an important role in
the carbon market enforcement stage. Under China’s amplified regulation of
carbon markets, the government should further fulfill its regulatory responsi-
bilities, supervising whether trading entities fulfill contracts and whether their
trading behaviors comply with regulations. This also leads to a substantial
increase in government regulatory costs, followed by problems such as weak
government supervision and inability to conduct effective interventions. The
existence of confused regulatory subject logic, unsmooth internal administra-
tive coordination, and multi-subject regulatory system design will inevitably
exacerbate information asymmetry problems, thereby reducing regulatory effi-
ciency and even triggering formalism issues. The following factors contribute to
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this phenomenon: First, the failure to establish a mature information disclosure
system reduces regulatory intensity. Second, the existence of power rent-seeking
problems negatively impacts market stability. Third, confused regulatory sub-
jects create drawbacks of multi-headed regulation. The key to these problems
lies in inadequate carbon market supervision and weak penalties for violations.

Taking the administrative penalty case of a certain electronic technology com-
pany in Shenzhen, Guangdong as an example, although the company was pe-
nalized multiple times for insufficient carbon emission quota settlement and has
entered bankruptcy proceedings, it still refuses to fulfill its settlement obliga-
tions and ignores administrative penalties, while administrative agencies cannot
impose further penalties. From a governance perspective, conflicts between gov-
ernment governance and market demand result in a low degree of marketization
in carbon trading, specifically manifested in unclear legal attributes of carbon
emission rights, insufficient basis for carbon emission rights trading, and limited
governance capacity of regulatory subjects. Meanwhile, for violations such as
failure to report carbon emissions as required, exceeding emission quotas, or
market manipulation, Chapter 6, Articles 35-39 of the “Guangdong Province
Carbon Emission Management Trial Measures” have stipulated corresponding
penalties, including fines and market access restrictions, aimed at ensuring the
standardized operation of Guangdong’s carbon market and achieving “dual car-
bon” goals. However, how these rules can be further extended to the Greater
Bay Area and coordinated with Hong Kong and Macao requires further analysis
and research.

2.1.3 Judicial Level From a national perspective, judicial cases related to the
Greater Bay Area carbon market have attracted increasing attention, with two
judicial cases already included in representative cases released by the Supreme
People’s Court that orderly promote dual carbon goal realization through jus-
tice. On July 25, 2022, the Supreme People’s Court issued the “Opinions on
Providing Judicial Services and Guarantees for Accelerating the Construction
of a Unified National Market,” which states that by researching and issuing cor-
responding judicial policies, strong support can be provided for China’s smooth
achievement of “dual carbon” goals, properly handling disputes related to car-
bon emission quotas and other rights, thereby improving the carbon emission
rights trading mechanism. The correct application of the green principle and
clauses in the Civil Code can further clarify carbon emission-related issues and
improve adjudication rules for disputes related to carbon emission rights.

Based on the political consideration of the “dual carbon” strategy as a unified
national chessboard, China adopts a reform strategy from local pilot to central
coordination, gradually incorporating carbon emission rights into the overall re-
form of factor market allocation. Therefore, as an important regional integrated
collaborative demonstration zone, the Greater Bay Area must conduct pilot tri-
als in green and low-carbon development and climate change response, especially
in the regional carbon market, summarizing judicial practical experience to pro-
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vide assistance for national carbon market development. In September 2021,
the Guangdong Provincial Government issued the “Action Plan for Deepening
the Market-oriented Allocation Reform of Capital Factors,” which states that
based on Guangdong’s carbon emission rights trading market, further research
should be conducted to create a Greater Bay Area carbon emission rights trad-
ing market, attracting investment funds from Hong Kong and Macao to achieve
Guangdong carbon market transactions and construct a cross-border carbon
emission rights trading mechanism.

Therefore, when handling carbon market-related disputes, courts within the
Greater Bay Area should consider not only traditional civil and commercial law
rules, administrative law rules, and traditional environmental law rules but also
special rules based on the carbon market, including how to define the legal na-
ture of carbon emission rights, how to handle disputes during carbon emission
rights trading processes, and how to ensure fairness in carbon market trans-
actions and complete and accurate information disclosure. Observing current
Guangdong judicial practices reveals huge loopholes in carbon emission compli-
ance management that are easily exploited by enterprises for profit. For exam-
ple, in case (2020) &..., the court lacked experience in hearing carbon trading
cases, affecting the enthusiasm and reasonable expectations of various parties
in carbon trading. Specifically, because carbon exchanges neglected payment-
versus-delivery functions similar to securities trading during program design,
they cannot impose restrictions on trading institutions like securities trading,
resulting in frequent arbitrary quota allocations by carbon exchanges.

Taking the case of Shenzhen Xiangfeng Container Co., Ltd. v. Shenzhen Devel-
opment and Reform Commission as another example, the court did not define
the calculation standards for annual carbon emission quota compliance, lacking
the critical step of defining carbon emission verification standards. Therefore,
courts need sufficient professional knowledge when handling such cases and may
reference judicial cases and experience summaries from international regional
carbon markets, such as the EU carbon market.

2.2 Current Legal Status of Hong Kong Special Administrative Region

2.2.1 Legislative Level Hong Kong’s positioning in the Greater Bay Area
carbon market is as an international trading, pricing, and financial center,
providing continuous economic support for Greater Bay Area construction.
Hong Kong’s carbon market legal environment is unique and markedly market-
oriented. Compared with the mainland, Hong Kong’s legal system more closely
resembles common law. Hong Kong’s legal system primarily consists of unwrit-
ten law. Although local legal practice mainly relies on judicial interpretation
and government orders, the local legislature also timely proposes solutions or
adds to and improves Hong Kong ordinances in accordance with the laws of
development of the times.

Hong Kong has achieved good results in carbon emission reduction work. In

chinarxiv.org/items/chinaxiv-202401.00290 Machine Translation


https://chinarxiv.org/items/chinaxiv-202401.00290

ChinaRxiv [$X]

2020, carbon emission scale had already decreased by 20% year-on-year. More-
over, unlike regions such as Macao, Hong Kong achieved its carbon peak target
in 2014. The “Hong Kong 2020 Policy Address” announced that the local car-
bon neutrality target would be achieved before 2050. These achievements are
inseparable from Hong Kong’s relatively complete low-carbon legal system. On
July 5, 2022, the Hong Kong Stock Exchange announced the establishment
of the Hong Kong International Carbon Market Council, while also signing a
memorandum of cooperation with Guangzhou Carbon Emissions Exchange Co.,
Ltd. (Guangzhou Carbon Exchange), stating that both parties would cooperate
to actively explore further development of the regional carbon market and es-
tablish a voluntary emission reduction mechanism compatible with Greater Bay
Area development status.

Against this background, Hong Kong’s carbon market legislation has become
an important issue. The “Hong Kong Climate Action Blueprint” proposes the
concept of priced carbon reduction. Taking power generation as an example,
based on Hong Kong’s environmental factors and limited land with dense pop-
ulation, the potential for large-scale development of renewable energy such as
solar and wind power is relatively limited. Therefore, a carbon market should
be actively constructed to fully leverage its role. For instance, the Hong Kong
Special Administrative Region Government established the “Scheme of Control
Agreement” in 2018, launching and implementing the “Feed-in Tariff Scheme.”
The agreement states that for privately developed renewable energy, the Hong
Kong SAR Government will strongly support purchasing from these companies
at prices higher than conventional rates, providing inspiration for establishing
positive relationships between government departments, enterprises, and soci-
ety.

2.2.2 Enforcement Level Currently, Hong Kong’s carbon market is still
in the preparation and trial operation stage, with relatively new practices that
have begun to demonstrate important impacts on market operations. Therefore,
analysis of Hong Kong’s carbon market enforcement belongs to precautionary
planning. Under the profound influence of UK administrative law, Hong Kong’s
administrative law focuses on administrative procedure legislation, aiming to
standardize government behavior and provide strong guarantees for its legality.
Hong Kong’s carbon market enforcement also adheres to this jurisprudence.

To reduce carbon emissions, Hong Kong has begun carbon pricing, which re-
quires sufficient information disclosure. It can be predicted that Hong Kong’s
carbon market enforcement will concentrate on the information disclosure field,
especially ESG-level information disclosure. Hong Kong has established an ESG
information disclosure mechanism following a gradual development principle,
progressively imposing stricter disclosure requirements. In November 2021, the
Hong Kong Stock Exchange issued the “Climate Disclosure Guidance,” adopt-
ing TCFD disclosure standards that incorporate multiple major TCFD recom-
mendations, mandating disclosure in accordance with TCFD recommendations
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before 2025. It is foreseeable that the Hong Kong SAR Government will adopt
relatively flexible measures in carbon market regulatory mechanisms while also
having certain requirements for carbon emission reporting and verification to
ensure the authenticity and reliability of carbon market information.

However, in the carbon market enforcement process, how to ensure market
participants comply with rules, how to handle illegal emission behaviors, and
how to balance market development and environmental protection all require
exchange, interaction, and #i#% with the carbon market within the Greater Bay
Area scope, especially drawing on relevant experience from the mainland carbon
market.

2.2.3 Judicial Level Like the discussion at the enforcement level, since Hong
Kong’s carbon market is still in its infancy, analysis of Hong Kong’s carbon mar-
ket judicial level belongs to forward-looking analysis. The author believes that
Hong Kong’s carbon market will emphasize market mechanism guidance and
civil and commercial mediation methods, stressing more on contractual free-
dom in carbon trading and flexibility in market access, while also emphasizing
the reflection of environmental protection goals, such as promoting green fi-
nance development through legal means and encouraging enterprises to adopt
low-carbon technologies and clean energy, adopting more flexible and market-
friendly approaches aimed at motivating enterprises and market entities to ac-
tively participate in climate action.

Hong Kong has long been an international financial center. Based on the connec-
tion between the carbon market and the mainland, Hong Kong possesses certain
advantages that are of significant importance for Hong Kong’s market diversifi-
cation construction. Although Hong Kong’s carbon market currently has limited
transactions, it is currently building Hong Kong International Carbon Market
Core Climate, one of the world’s first voluntary carbon markets using offshore
RMB, which is crucial for conducting transactions in RMB in Hong Kong, the
future development of Hong Kong’s offshore RMB market, and Hong Kong’s
role in RMB internationalization. Therefore, Hong Kong’s judicial practice in
the carbon market field is still developing. Courts’ reasoning, interpretation,
and judgments regarding the carbon market play crucial roles in guiding car-
bon market behavior, resolving carbon market disputes, and promoting healthy
carbon market development. As the carbon market continues to develop and
mature, Hong Kong’s judicial practice related to the carbon market is expected
to become richer and more in-depth, providing assistance for mainland carbon
market development.

2.3 Current Legal Status of Macao Special Administrative Region

2.3.1 Legislative Level The construction of Macao SAR’s carbon market is
in full swing, supported by the Macao SAR Government’s legislative efforts. On
July 22, 2021, Ho Iat Seng stated at a meeting that the Macao SAR Government
would implement “dual carbon” work effectively, striving to achieve the carbon
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peak target by or before 2030. Regarding legal architecture, the Macao SAR
has been committed to constructing a complete green legal system, especially
concerning the legislative framework design for Macao’s carbon market. There-
fore, Macao’s carbon market legislation reflects its special administrative and
legal background. Due to Macao’s economic structure and resource constraints,
it has adopted different strategies in carbon market legislation compared to the
mainland and Hong Kong.

Written law occupies a dominant position in Macao SAR’s legal system, with its
legislative framework composed of laws and administrative regulations. Regard-
ing environmental protection, the Macao Basic Law contains explicit provisions,
with Article 119 stating that “the Macao SAR Government should actively fulfill
its basic environmental protection responsibilities.” In response, the “Macao En-
vironmental Framework Law” has been enacted, incorporating air governance
as a fundamental element in local environmental policy through system estab-
lishment, general principle issuance, and legislative constraints. Additionally,
specific air pollution behaviors have been incorporated into the “Macao Criminal
Code” to constrain carbon emission behaviors by clarifying legal consequences.

Macao uses legislation to improve its administrative functional structure to keep
pace with low-carbon energy reforms. In 2020, the Macao Chief Executive
revised Administrative Regulation No. 14/2009. According to Administrative
Regulation No. 38/2020, starting from the beginning of the following year, the
Environmental Protection Bureau would uniformly perform functions related
to energy planning previously performed by the Energy Industry Development
Office. This functional adjustment has better aligned local energy policies with
the environmental legal system, playing a positive role in promoting Macao’s
carbon market development and providing strong support for better achieving
local “dual carbon” goals.

Local legislation also stipulates requirements to incorporate environmental qual-
ity protection content into general legal obligations and separately establishes
emission standards for multiple sectors including industry, laying a legal foun-
dation for obtaining underlying carbon market data and conducting more effi-
cient low-carbon governance. Simultaneously, Macao’s carbon market-related
legislation emphasizes public education and awareness enhancement. Through
legal provisions, the Macao Government promotes public understanding and
participation in low-carbon lifestyles and enterprises’ responsibilities in car-
bon emission reduction. Additionally, Macao’s legislation emphasizes alignment
with international carbon emission reduction standards, attempting to promote
Macao’s participation and cooperation in international carbon markets through
legislation.

2.3.2 Enforcement Level The Macao SAR has considerable potential in car-
bon market enforcement, serving as an optimal testing ground for building a
green and low-carbon ecological island and a hub connecting domestic and inter-
national carbon market dual circulation and carbon standard linkage, serving
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global trade green transformation, assisting national industrial green upgrad-
ing, and promoting green growth in foreign trade. The Macao SAR faces many
challenges in carbon market regulation. Due to Macao’s relatively small and
immature carbon market, establishing effective regulatory mechanisms and en-
forcement capabilities represents Macao’s main challenge.

Portuguese administrative law has profoundly influenced Macao’s administra-
tive law. Although Macao rapidly achieved localized development in legislation
after its return, the local Basic Law states that Macao has not changed its pre-
vious legal system, retaining the characteristics of the original legal system, still
adopting the French model where administrative actions enjoy the privilege of
priority execution without judicial review, with administrative courts respon-
sible for hearing administrative activities, and public administration functions
aimed at safeguarding public interests. Macao still implements a public admin-
istrative system named “executive administration.”

In administrative law, Macao’s development model is not a single “control”
model focusing only on improving administrative efficiency, represented by
Macao’s current “Administrative Procedure Code,” nor is it a single “power
control” model focusing only on supervising relevant agencies and personnel.
Instead, it achieves harmonious development of both, aligning with develop-
ment trends in most regions. Before Macao’s return, Macao’s environmental
regulations were primarily based on the “Environmental Framework Law,”
with the establishment of the Environmental Committee serving as a consulting
body for the Governor to formulate local environmental policies. Additionally,
the Environmental Committee was a public legal person with dual autonomy
in administrative and financial aspects, possessing legal personality, actively
performing functions such as mediating environmental disputes, handling
environmental complaint cases, providing suggestions on environmental
permits, and vigorously monitoring compliance with and implementation of
environmental regulations. These have all laid a legal foundation for carbon
market enforcement.

After Macao’s return, as the local economy continues to develop, resulting en-
vironmental problems have become increasingly severe. Macao’s Environmen-
tal Committee alone is insufficient to effectively resolve environmental prob-
lems. On the basis of abolishing the Environmental Committee, the Macao
SAR Government established the Environmental Protection Bureau—a public
department responsible for in-depth research and effective implementation of
environmental policies—requiring it to perform 23 functions and establishing
specialized consulting bodies. This demonstrates that while mainland China
continuously strengthens its “dual carbon” efforts, the Macao SAR is also vigor-
ously enforcing its carbon market. Additionally, various “environmental guide-
lines” still exist in local environmental law, significantly impacting enforcement
actions. These environmental guidelines are not substantive legal provisions but
specific provisions made by administrative agencies during the administrative
enforcement stage regarding technical matters requiring detailed explanation,
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aiming to correctly implement environmental legal provisions.

2.3.3 Judicial Level Since Macao’s carbon market is still in its infancy, anal-
ysis of Macao’s carbon market judicial level belongs to forward-looking analy-
sis, lacking judicial cases for specific analysis. However, overall, when Macao’s
carbon market enters judicial procedures, it should reflect a balance between en-
vironmental protection and market regulation, similar to the enforcement level
analysis. When handling such carbon market judicial cases, Macao courts must
consider not only the ## of civil and commercial rules including the Macao
“Civil Code” but also specific applications based on the particularities of the
carbon market and relevant requirements of Macao’s “Environmental Frame-
work Law.”

The “Hengqin Guangdong-Macao Deep Cooperation Zone Development Promo-
tion Regulations,” passed in January 2023, stipulate regarding the institutional
opening-up of the cooperation zone that Article 56 states, “strong support
should be provided for the cooperation zone to rapidly conduct institutional
opening-up concerning rules and other systems, gradually establishing a civil
and commercial rules system that keeps pace with Macao and international de-
velopment levels.” This indicates that when handling carbon market disputes,
Macao courts will apply laws based on specific circumstances of different re-
gions. Moreover, as the carbon market gradually matures, Macao’s judicial
practice related to the carbon market is expected to become richer and more
detailed.

3. Legal Theoretical Foundation for Carbon Market Legal
Integration in the Greater Bay Area

Following empirical investigation of the carbon market legal status in the three
jurisdictions, the necessity of constructing a legal integration cooperation mech-
anism for the Greater Bay Area carbon market becomes evident. Before institu-
tional construction, we must conduct in-depth analysis of the legal theoretical
foundation for carbon market legal integration in the Greater Bay Area, involv-
ing two dimensions: Greater Bay Area rule-of-law construction and the national
“dual carbon” unified chessboard. From a global perspective, unconstrained car-
bon emissions will cause global average temperatures to rise, leading to glacier
melting and frequent extreme weather such as heavy rainfall worldwide, which
will severely impact human survival and development. As an important policy
tool for mitigating climate change, the carbon market uses market incentives to
promote carbon emission reduction. Therefore, understanding the carbon mar-
ket requires not only attaching importance to carbon emission reduction but
also treating it as a climate environmental issue requiring forceful measures for
improvement. Achieving “dual carbon” goals requires in-depth analysis from
three dimensions: power-power dimension, power-rights dimension, and rights-
rights dimension. This indicates that carbon obligations related to the carbon
market are also obligations that the Greater Bay Area should jointly fulfill
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through cooperation, not limited to macro-level state obligations or obligations
performed by single entities such as governments. Therefore, the corresponding
legal system also provides strong support for local carbon market cooperation
within the rule-of-law domain.

3.1 State Environmental Obligations Governing Central-Local Rule
of Law

Under the “One Country, Two Systems” framework, central-local coordina-
tion and rule-of-law practice coordination at the carbon market level are key
to achieving national environmental protection goals, especially “dual carbon”
goals. The climate change mitigation issue behind the carbon market essentially
stems from climate environmental crises, requiring deeper analysis of environ-
mental elements. Environmental elements possess dual characteristics: they are
both public and welfare-oriented. In a sense, environmental rights cannot be
performed by private parties. The public relies on public trust to transfer public
power, with agencies exercising partial usage and management rights over the
environment to provide strong guarantees for legitimate public rights and inter-
ests. Entrusted agencies should also fulfill their obligations, making outstanding
contributions to environmental protection through forceful measures, rationally
fulfilling obligations, and exercising restraint in power exercise to avoid infring-
ing upon citizens’ rights. This provides a theoretical basis for the state to fulfill
environmental obligations.

State environmental obligations can be divided into central environmental obli-
gations and local environmental obligations according to the division of powers
between central and local governments. The environmental obligations involved
in the Greater Bay Area are more special regional local environmental obliga-
tions, based on laws such as the Constitution, promoting harmonious rule-of-law
development through “central policy issuance, local governments actively exer-
cising powers to conduct legislation, and the three jurisdictions jointly signing in-
tergovernmental agreements.” According to relevant provisions of the “Greater
Bay Area Development Plan Outline,” the Greater Bay Area will organically
integrate cooperative development concepts to conduct integrated construction.
Among these, the important highlight of green development lies in the sus-
tainable development concept, aiming to reach consensus and pool strength to
provide guarantees for meeting the needs of current and future generations,
promoting harmonious Greater Bay Area development, and satisfying citizens’
needs for a better life. Therefore, unlike conventional central-local environ-
mental obligation relationships, the relationship between local environmental
obligations and central environmental obligations in the Greater Bay Area has
the following characteristics: First, the central government plays a coordinat-
ing role in environmental obligations. When issuing environmental policies, the
central government’s goal is to achieve national environmental protection and
long-term development objectives.

The Constitution is the fundamental law that constrains public power and pro-
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vides strong guarantees for citizens’ rights. The Constitution explicitly stipu-
lates the state’s environmental obligations. First, relying on the basic public
ownership system, the Constitution explicitly stipulates the ownership of nat-
ural resources, with Article 9 stating that the state is the owner of natural
resources, which simultaneously implies the state’s responsibility for natural
resource protection and rational utilization. Additionally, the Constitution ex-
plicitly stipulates the state’s ecological and environmental protection issues,
with Article 26 stating that the state should vigorously prevent and control
pollution and other hazards. Article 89 states that the State Council should
perform corresponding leadership and management functions to achieve better
results in urban and rural construction. These legal provisions all identify the
state as the subject of environmental protection obligations and state that the
state has an unshirkable responsibility in environmental governance. From a
constitutional perspective, the preamble and Article 33, which relates to human
rights protection, also explicitly state that the state should fulfill environmental
protection and governance obligations.

Second, local environmental obligations in the Greater Bay Area have their own
characteristics, forming the unique form of the Greater Bay Area carbon market.
When implementing central national environmental goals, especially “dual car-
bon” goals, local governments within the Greater Bay Area must consider the
special environmental conditions and economic and social development levels
of the three jurisdictions in constructing the Greater Bay Area carbon market
legal system. Therefore, Greater Bay Area carbon market integration must not
only follow central government instructions but also combine with the actual
regional circumstances of the Greater Bay Area.

To promote carbon market cooperation and coordinate legislation in the rule-of-
law domain, three relationships should be clarified: first, the relationship among
the three regions involved in the Greater Bay Area; second, the relationship be-
tween the central government and Guangdong Province; third, the relationship
between the central government and Hong Kong and Macao. Among these,
the third relationship should be prioritized and properly resolved, coordinating
the high degree of autonomy of Hong Kong and Macao with the central gov-
ernment’s comprehensive jurisdiction. Although the Constitution has identified
the state as the subject of environmental obligations, the essence of whether
the Greater Bay Area can conduct “dual carbon” cooperative legislation under
the “One Country, Two Systems, Three Legal Jurisdictions” framework lies in
whether Hong Kong and Macao can rely on their high degree of autonomy to be
unconstrained by the national management system and whether the state can
exercise corresponding powers to conduct overall supervision over these regions.

On June 10, 2014, the State Council Information Office issued the White Paper
“The Practice of the ‘One Country, Two Systems’ Policy in the Hong Kong Spe-
cial Administrative Region” (hereinafter referred to as the “One Country, Two
Systems” White Paper), which states that the central government can directly
exercise powers over Hong Kong or grant corresponding powers to the region to
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conduct autonomy according to law, and can exercise corresponding supervisory
powers—all important contents of the central government’s “comprehensive ju-
risdiction” over Hong Kong. Generally, this power includes the power to create
special administrative regions and organize their political power organs. Accord-
ing to the White Paper, comprehensive jurisdiction includes the listed powers
but is not limited to them. The central government has corresponding powers
to comprehensively govern or supervise the Macao SAR, which enjoys a high de-
gree of autonomy. For example, a document issued by the Standing Committee
of the National People’s Congress requires joint implementation by three sub-
jects: the Macao SAR, relevant mainland aspects, and the central government
that legally guides and supervises other subjects. This demonstrates that in le-
gal cooperation, the Greater Bay Area inevitably involves relationships among
three subjects, and cooperation can only be conducted on the basis of the cen-
tral government legally exercising “comprehensive jurisdiction” over Hong Kong
and Macao.

In cooperative practice, power and law rarely appear in single forms. The mu-
tual penetration of power and law is a typical manifestation of specific social
orders. The Greater Bay Area involves multiple relationships among multiple
regions, mainly concerning Guangdong Province, Hong Kong and Macao, and
the nine Pearl River Delta cities, involving legislative relationships among these
three regions and legal relationships between the central government and these
three regions. All three regions share the central government as their common
superior, requiring unified guidance and overall planning by the central govern-
ment. Comprehensive jurisdiction is the central government’s jurisdiction over
special administrative regions, corresponding to national sovereignty, with the
national constitution laying the foundation for sovereignty in the legal domain.
Therefore, although Hong Kong and Macao need not fulfill positive obligations
related to the socialist system stipulated in the Constitution, they must still ful-
fill negative obligations of not violating the system. Moreover, carbon markets
aimed at achieving “dual carbon” goals are related to climate and environmental
issues and do not inherently possess any social system nature, and international
law identifies China as a state subject that should fulfill international obliga-
tions. Therefore, in the governance of Hong Kong and Macao affairs, the state
should fulfill constitutional responsibilities, playing a positive role in achieving
national overall environmental goals and implementing the “dual carbon” strat-
egy. Regarding carbon market matters related to Hong Kong and Macao, the
central government can exercise supervisory powers, and the mainland can also
conduct rule-of-law cooperation with Hong Kong and Macao on carbon markets
under centrally granted authority.

3.2 Legislative Authority Division Guiding Legal Cooperation

The division of legislative authority and rule-of-law cooperation among the three
jurisdictions in the Greater Bay Area is a complex but necessary process because
Greater Bay Area construction is regional cooperation conducted under a special
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institutional environment, benchmarking against the goal vision of internation-
ally first-class bay areas with high openness, innovation-driven development,
and coordinated development, achieving free flow of production factors within
the region, and improving the institutional framework for regional cooperative
governance. Therefore, the rule-of-law cooperation and institutional framework
of the Greater Bay Area are essentially composite forms. The rule-of-law frame-
work for Greater Bay Area cooperative legislation includes both the mainland
legal system corresponding to the Constitution and the special administrative
region legal systems corresponding to the Hong Kong and Macao Basic Laws.
The Party Central Committee has made important plans to build the Greater
Bay Area to promote local economic development. This plan has important
strategic significance and has set a good example and played a leading role in
adapting to China’s reforms in various fields in the new era. The region cannot
solely rely on policy support to achieve further coordinated rule-of-law develop-
ment; more critically, it must vigorously conduct rule-of-law supply, providing
strong guarantees for local integrated construction through systematic rule of
law, focusing on the goals of the “five major systems” to enhance multi-subject
legal domain governance capabilities.

Rule of law possesses “systematic” characteristics, which also requires prior-
itizing the guiding role of concepts, changing traditional development think-
ing, better achieving coordinated rule-of-law construction, and using rule-of-law
thinking to play a positive role in local integrated construction. The guiding
role of concepts should be exerted under institutional support, and the region
should form basic concepts for further rule-of-law coordination based on a scien-
tific institutional system. Institutional creation contains basic legislative func-
tions. Therefore, to effectively implement the four major development concepts,
a three-dimensional legislative mechanism for the Greater Bay Area should be
established. Relying on three development poles, a coordinated governance pat-
tern in the rule-of-law domain has been basically established in the Greater
Bay Area. The Greater Bay Area, spanning three legal jurisdictions with ex-
tensive radiation, has a relatively complex rule system including policy rules
and other legislative rules. Some scholars take the “government-led” rule-of-law
evolution approach as an entry point, pointing out that regional administra-
tive agreements jointly form its main legal governance mechanism, hoping to
promote harmonious regional rule-of-law development through establishing fair
legal systems and other diversified methods. This demonstrates that clarifying
legislative authority is a prerequisite for promoting harmonious development
and achieving market cooperation in the rule-of-law domain in the Greater Bay
Area. Especially in promoting integrated development of carbon market rule of
law within the region, it cannot be separated from strong support from relevant
systems.

Although laws such as the Hong Kong Basic Law explicitly stipulate that Hong
Kong and Macao need not implement general national laws not specified in An-
nex III, the Constitution is the foundation for establishing national sovereignty
and still applies and maintains corresponding legal effectiveness despite institu-
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tional differences. Additionally, the Constitution provides a basic framework
for national legislation and establishing corresponding social systems. The Con-
stitution possesses supreme legal effectiveness, taking precedence over any de-
partmental law and any local law. Therefore, the constitutional foundations of
Hong Kong and Macao are jointly constituted by the Constitution and other
laws.

First, in promoting integrated development of carbon market rule of law in
the Greater Bay Area, the Constitution and other laws clarify the foundation of
sovereign jurisdiction. Unlike mainland China, although Hong Kong and Macao
implement unique social systems and can continue using capitalist methods for
50 years, different social systems and legal systems will not shake the central
government’s sovereign foundation over Hong Kong and Macao. The Hong Kong
Basic Law’s preamble mentions “confirming that the Chinese Government’s ex-
ercise of sovereignty over Hong Kong will be restored on July 1, 1997 The
Macao Basic Law’s preamble mentions “confirming that the Chinese Govern-
ment’s exercise of sovereignty over Macao will be restored on December 20,
1999.” This demonstrates that since the return of Hong Kong and Macao, their
jurisdiction has been dominated by the central government, and localities can
conduct affairs cooperation under unified sovereign jurisdiction.

Second, the Constitution and other laws stipulate that central authority grants
are the source of Hong Kong and Macao’s autonomous powers. The Greater
Bay Area should strengthen “One Country,” effectively utilize “Two Systems”
to promote regional construction, properly handle the relationship between the
two, and conduct rule-of-law cooperation and rule #i#% according to this basic
principle. Greater Bay Area construction is an unprecedented important project
requiring designers to expend more effort. The Greater Bay Area can also ef-
fectively utilize rule of law as a magic weapon to further conduct construction
work, which is also the greatest common divisor for promoting integrated devel-
opment among the three regions. This still requires using rule-of-law concepts
to promote regional rule-of-law cooperation and achieve smooth ### of various
legal rules. The Greater Bay Area promotes integrated rule-of-law develop-
ment through central policy issuance, tripartite agreement signing, and local
active exercise of legislative powers, based on the Constitution and other laws.
“One Country, Two Systems” means Hong Kong and Macao still belong to the
national management system. The Basic Laws of China’s two special adminis-
trative regions both stipulate the autonomy of special administrative regions,
with Article 2 stating that special administrative regions enjoy a high degree of
autonomy, including administrative management powers, under the authority
granted by the National People’s Congress in accordance with the Basic Law.
Both laws state in Article 12 that special administrative regions are local ad-
ministrative regions directly under the Central People’s Government, enjoying a
high degree of autonomy. The Constitution stipulates that the National People’s
Congress should establish special administrative regions and determine their sys-
tems. Therefore, according to the normative logic of the Constitution and other
laws, although China’s two special administrative regions have been granted a
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high degree of autonomy, these powers are still granted based on the authority
of the state’s highest power and legislative organs, and both are directly under
the Central People’s Government, which can conduct overall management and
exercise supervisory powers over cooperation affairs in the two regions.

Finally, integrating Hong Kong and Macao special administrative regions into
China’s development situation is also the basic direction established by the
Constitution and other laws. The Constitution and other laws provide different
dimensional solutions for Greater Bay Area cooperative legislation. Although
these three laws do not specify central authorization legislation as a concrete in-
stitutional provision, sorting out their normative logic reveals that such systems
can still be applied in practice. For example, regarding the legislative power #
#% of Hong Kong and Macao special administrative regions, the Basic Laws of
China’s two special administrative regions both explicitly stipulate the central
government’s legal filing system for the two regions, both explicitly stipulate
the legal interpretation system for the two regions, and clarify the participation
channels of Hong Kong and Macao residents in mainland legislative affairs. The
central government can also incorporate laws formulated by the Standing Com-
mittee of the National People’s Congress into the Basic Laws of the two special
administrative regions through central authorization, making them applicable
in Hong Kong and Macao. This demonstrates that the development of Hong
Kong and Macao special administrative regions is not separated from mainland
China’s development. Especially carbon market cooperation is an important
issue related to the development of the three regions, national development,
and even the development of all humanity. The realization of “dual carbon”
goals is also an important issue related to the development of the three regions,
national development, and even the development of all humanity. The three re-
gions should strengthen rule-of-law cooperation based on the Constitution and
other laws, and use the system established by the mainland’s Legislation Law
as a foundation.

4. Implementation Pathways for Carbon Market Legal In-
tegration in the Greater Bay Area

Since the Greater Bay Area does not implement a unified legal system, in carbon
market legal cooperation, the Greater Bay Area urgently needs to coordinate
and resolve various specific issues through cooperation. Using overly rigid means
to solve problems is inappropriate, nor is using overly soft means, because ex-
isting soft exchange mechanisms cannot effectively function, while using unified
legislation as a rigid means to solve problems is inappropriate. Only establish-
ing a legal integration cooperation mechanism is an effective strategy. As long
as we follow the thinking of cooperation and mutual benefit, carefully analyze
specific problems, we can effectively resolve regional rule conflicts and smoothly
ff1#% regional rules. Detailed to the carbon market rule-of-law domain, through
legislative, enforcement, and judicial integration construction strategies, inte-
gration and fusion can be achieved at the Greater Bay Area carbon market

chinarxiv.org/items/chinaxiv-202401.00290 Machine Translation


https://chinarxiv.org/items/chinaxiv-202401.00290

ChinaRxiv [$X]

rule-of-law level, laying a solid legal foundation for the long-term integrated
development of the Greater Bay Area carbon market.

4.1 Legislative Integration Construction for Greater Bay Area Carbon
Market

As an important engine of China’s economy, the legislative integration con-
struction of its carbon market has important strategic significance for achieving
China’s “dual carbon” goals. In the future legislative integration process of the
Greater Bay Area carbon market, we should clarify common goals among main-
land China, Hong Kong SAR, and Macao SAR, strengthen collaboration among
legislative bodies, steadily expand institutional opening-up concerning carbon
market rules, regulations, management, and standards, and rely on the regional
characteristics of the Greater Bay Area to lay a solid foundation for effective
carbon market operation and regional environmental goal achievement.

Due to differences in legal systems among the three jurisdictions, environmen-
tal legal system conflicts exist, making unified legislation at the regional level
difficult. We can first explore environmental collaborative legislation among
the three jurisdictions, strengthen legislative communication and coordination,
and recommend that the three jurisdictions sign the “Guangdong-Hong Kong-
Macao Legal Work Regional Cooperation Agreement.” Through regional col-
laborative legislation in the environmental field, we can avoid disconnection in
regional relevant legal systems. We can start with soft law to promote #i##% of
climate response legal systems within the region. Soft law here includes policy
plans, guidance opinions, administrative agreements, relevant standards, and
rule codes formulated by official institutions. The three jurisdictions can co-
ordinate the introduction of laws and regulations promoting carbon emission
reduction, jointly negotiate and formulate carbon emission-related rules, formu-
late collaborative development plans and implementation plans for carbon emis-
sion reduction, and strengthen 3% of energy conservation and carbon reduction
standards in the Greater Bay Area. Based on the existing “Guangdong-Hong
Kong-Macao Regional Atmospheric Pollution Joint Prevention and Control Co-
operation Agreement,” we can jointly sign the “Greater Bay Area Green and
Low-Carbon Development Promotion Agreement,” highlighting and emphasiz-
ing “dual carbon” cooperation, especially carbon market cooperation-related
content, and determining rights and obligations agreements among the three
parties. Through regional collaborative legislation, we can avoid conflicts in
carbon peak and carbon neutrality policies, standards, and supervision among
the three jurisdictions.

Therefore, Greater Bay Area carbon market legislative integration construc-
tion requires conducting regional carbon market cooperative legislation, which
is an important institutional foundation for regional carbon market rule-of-law
cooperation. Regional (inter-regional) cooperation requires multi-subject coop-
eration in economic and other fields, especially inter-regional cooperation repre-
sented by legal cooperation involving conflicts of legal powers at different levels
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and of different natures. Therefore, the following four methods can be adopted
for cooperation in the carbon market legislative field: first, collaborative legis-
lation, where multi-subjects cooperate in legislation; second, joint legislation,
where multi-subjects jointly participate in legislation; third, consultative (trans-
formation) legislation, where multi-subjects conduct legislation through consul-
tation; fourth, authorized legislation, where legislation is conducted through
granted authority.

Among these methods, the first legislative method, although explicitly stipu-
lating hard obligations for multi-subjects, falls into a dual dilemma of both
constitutional and legal legitimacy because it does not specifically define the
cooperation foundation, procedures, or authority limits for multi-subjects in re-
ality. The joint legislation model, although effectively saving communication
costs, requires the central government to break current power and institutional
boundaries to create a subject granted legislative authority when adopting this
model. Legislative subjects under the Greater Bay Area institutional system
should be generated through democratic elections. Additionally, the impact of
the high degree of autonomy on the legislative powers of Hong Kong and Macao
must be comprehensively considered, making it natural that legislative organiza-
tions established in this way need to be constrained by democratic supervision.
Simultaneously, such legislative organizations will also be constrained by the
basic “One Country, Two Systems” institutional framework. Thus, the first two
legislative cooperation models are not suitable for current Greater Bay Area
carbon market cooperative legislation.

The third cooperative legislative method focuses on exchanges among legislative
subjects, rarely containing content related to power adjustment, and is therefore
often recognized by subjects seeking regional cooperation. Within the region,
previous agreements such as CEPA are products of harmonious development
among Guangdong, Hong Kong, and Macao. However, legal changes require
modification and optimization of multi-subject interest issues, while consulta-
tive legislation is merely the consensus reached by multi-subjects regarding co-
operation, often coordinated through consultation, unable to provide favorable
guidance in legislative practice. Essentially, consultative legislation suffers from
a lack of standardized effectiveness, hindering subsequent transformation legis-
lation work. Therefore, Greater Bay Area carbon market cooperative legislation
should be implemented through hard means based on consultation, playing a
positive role in promoting the implementation of transformation legislation.

Following the 2017 cooperation arrangement for “co-location inspection,” the
scope of responsibilities for implementing this system in mainland China and
Hong Kong was explicitly stipulated, explicitly stipulating the cooperation obli-
gations of both regions, playing a positive guiding role in smoothly conducting
legal #7#% between the two regions. In May 2020, the Standing Committee of the
National People’s Congress was responsible for relevant legislative work under
authorization, incorporating the provisions into Annex III of the Hong Kong
Basic Law for implementation in the Hong Kong SAR, further advancing lo-

chinarxiv.org/items/chinaxiv-202401.00290 Machine Translation


https://chinarxiv.org/items/chinaxiv-202401.00290

ChinaRxiv [$X]

cal legislative work and enabling the Hong Kong SAR to break free from the
predicament of lacking national security maintenance mechanisms. Using cen-
tral authorization to supervise Greater Bay Area legislative work and coordinate
legislative work within the region. This method not only aligns with the basic
logic of the constitutional framework but also avoids the defects of joint and
collaborative legislation, improves the arbitrariness defects unique to this leg-
islative method, and improves the regulatory effects of consultative legislation,
improving its uncertain effectiveness defects. Therefore, authorized cooperative
legislation models and consultative cooperative legislation models should be or-
ganically combined for carbon market cooperative legislation in the Greater Bay
Area. Under the premise of organically combining the two cooperative legisla-
tion models, Guangdong, Hong Kong, and Macao implement a chief executive
responsibility system. Under the drive of the Standing Committee of the Na-
tional People’s Congress, decisions can be used to explicitly stipulate regional
carbon market cooperative legislative authority and responsibility issues, explic-
itly stipulate regional carbon market cooperative legal obligations, supervise
the formulation or amendment of local laws by Guangdong, Hong Kong, and
Macao legislative bodies regarding green finance and other matters discussed
on common platforms by local governments and chief executives of Hong Kong
and Macao. Regarding potential legal conflicts in the transformation legislation
stage, constitutional review powers and other authorities or systems can also be
flexibly used to consolidate cooperative legislative achievements during Greater
Bay Area carbon market cooperative legislation.

4.2 Enforcement Integration Construction for Greater Bay Area Car-
bon Market

Regional carbon market enforcement integration construction is crucial for en-
suring the achievement of carbon emission reduction goals in the Greater Bay
Area. Since the Greater Bay Area encompasses different legal systems and
administrative jurisdictions, establishing an effective, integrated enforcement
mechanism is particularly important. The Greater Bay Area has long estab-
lished scientific administrative cooperation mechanisms in specific regional en-
vironments, but these mechanisms have relatively loose defects that cannot ef-
fectively satisfy the need to create a high-quality living circle within the region.
To improve this defect, it is necessary to further exert the leading role of con-
cepts, further strengthen concepts, further treat the Greater Bay Area as a “dual
carbon” community, and further improve the overall administrative law enforce-
ment mechanism for the regional carbon market. Specific aspects include:

First, improve the current administrative law enforcement cooperation mecha-
nism, increase exchange efforts, and clarify diversified overall law enforcement
methods through consultation. By establishing cross-regional regulatory mech-
anisms, strengthening information sharing, enhancing enforcement capabilities,
and effectively handling violations, the Greater Bay Area can achieve carbon
market enforcement integration, which not only helps achieve regional carbon
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emission reduction goals but also promotes regional environmental protection
and sustainable development.

Second, during environmental administrative law enforcement, enforcement pro-
cedures among Guangdong, Hong Kong, and Macao should be coordinated.
When administrative enforcement procedures have certain differences, they will
significantly impact regional carbon market governance effectiveness. In the ad-
vancement stage of regional administrative law enforcement, further achieving
regional integrated development and procedural administrative law enforcement
is the top priority for establishing a regional carbon market overall mechanism.
In environmental administrative law enforcement, Hong Kong has established
relatively standardized enforcement procedures, which although provide strong
guarantees for Hong Kong’s exercise of administrative power according to law,
negatively impact administrative efficiency value to some extent. In environ-
mental administrative law enforcement, Guangdong Province has relatively high
efficiency advantages, but excessive discretion weakens the proper value of ad-
ministrative procedures, negatively impacting justice value to some extent. In
environmental administrative law enforcement, Macao organically combines the
advantages of “power-control” and “control” administrative models, having “ex-
ecutive administration” characteristics, but urgently needs to prevent divergence
caused by some administrative regulations and orders lacking legal justification,
which may negatively impact climate justice value. In carbon market adminis-
trative law enforcement, the three jurisdictions each have unique advantages and
certain drawbacks, still requiring complementary advantages and coordination
of administrative behaviors among the three regions. The three jurisdictions
should adopt a coordinated approach to clarify administrative enforcement pro-
cedures and methods to promote integrated development of regional carbon mar-
ket administrative law enforcement, considering both administrative efficiency
and climate and procedural justice values.

Third, in carbon market administrative law enforcement, the Greater Bay Area
should establish a carbon market administrative enforcement overall mechanism
based on the “One Country, Two Systems” framework. This is not merely a sin-
gle innovation but an attempt to reach consensus despite differences. Exchanges
and consultations should be conducted according to principles of compromise
and inclusiveness. In carbon market administrative law enforcement coopera-
tion, the three jurisdictions should establish coordination mechanisms based on
specific successful cooperation experiences and educational summaries, thereby
diluting potential future carbon market administrative enforcement conflicts
and providing strong guidance for resolving such conflicts. This is based on the
regional “dual carbon” community seeking common ground while reserving dif-
ferences according to compromise and inclusive principles, aiming to provide the
strongest possible guarantee for regional climate interests. Therefore, in carbon
market administrative law enforcement, the Greater Bay Area should establish
corresponding coordination mechanisms and timely optimize these mechanisms
according to regional development status to effectively satisfy the region’s con-
tinuous development needs.
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4.3 Judicial Integration Construction for Greater Bay Area Carbon
Market

In the future, China needs to conduct judicial integration construction for the
Greater Bay Area carbon market. By establishing unified standard scales, re-
gional judicial coordination, and adaptive and flexible carbon market application
rules and adjudication mechanisms, the Greater Bay Area can provide solid judi-
cial support for effective carbon market operation. The “contract enforcement”
indicator is one of the World Bank’s top ten business environment evaluation in-
dicators directly related to rule of law, another being the “bankruptcy handling”
indicator, with financial credit and other indicators also involving rule-of-law en-
vironment aspects. Commercial subjects can use trial results to predict judicial
evaluations of their similar behaviors in modern commercial society. It is worth
noting that the judiciary can provide strong guarantees for market competition
fairness and innovation. To some extent, the evaluation of business environment
in a region or even a country is determined by this guarantee capability. Com-
mercial adjudication plays an important role in constraining market behavior,
and courts should attach importance to this to make the regional economy more
dynamic.

Overall, regional judicial cooperation should be understood in its broad sense,
covering legislative 1, information exchange, and various other aspects, not
limited to judicial assistance. The basic purpose of judicial cooperation and
guarantees is to enhance the overall competitiveness of regional rule of law,
thereby playing a positive role in promoting regional economic and social devel-
opment. Specifically, regional carbon market judicial cooperation comprises the
following elements:

First, replace the original judicial assistance model with a “model law model,”
where the mainland can conduct legislative transformation according to model
law content, report to central legislative bodies, and after approval, issue laws
for implementation. The two regions can report to relevant institutions for
review and conduct judicial transformation according to their own legislative
procedures. The Hong Kong region can complete legal transformation through
case law. The model law model can play a positive role in establishing unified
judicial coordination rules for the regional carbon market and avoid insufficient
systematic institutional construction.

Second, expand the scope of judicial coordination. During the implementation
of the carbon market judicial coordination mechanism, the Greater Bay Area
has certain problems that will be effectively solved with the implementation of
the “model law model” However, before implementation, improvements can
only be made based on the current “arrangement model.” The inter-regional
judicial assistance system includes important content on mutual recognition and
implementation of effective judgments, which also provides strong guarantees for
resolving parties’ conflicts. Various efforts by residents of the three jurisdictions
aim to protect their legitimate rights and interests. Any judgment that cannot
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be recognized or implemented becomes worthless. Therefore, regional judicial
coordination is a key construction direction for the carbon markets of the three
jurisdictions.

Third, explicit provisions should be made regarding the application of public
order established to protect national interests. After Hong Kong and Macao
returned to the motherland, they formed a community of shared destiny with
the mainland, sharing economic interests and overall interests with the moth-
erland. This means that theoretically, public order should not be established
in agreements between the mainland and Hong Kong and Macao regarding the
Greater Bay Area carbon market. However, because the mainland and Hong
Kong and Macao have significant differences in economic and other aspects, the
central government allows them to retain public order to show respect for Hong
Kong and Macao’s high degree of autonomy. However, the concept of public
order has certain uncertainties, and specific provisions should be made for this
concept.

Fourth, establish diversified platforms to achieve judicial coordination. The
most ideal business environment stems from strong rule-of-law guarantees. The
Greater Bay Area should attach importance to platform construction and vigor-
ously conduct institutional construction. The three jurisdictions should jointly
conduct platform construction under central authorization, establish scientific
mechanisms to achieve judicial information and resource exchange and close
communication, and coordinate solutions to thorny problems faced in judicial
cooperation. Regarding regional carbon market judicial coordination issues, im-
provements can be made and institutional construction strengthened from the
following aspects: First, learn from advanced measures of Alternative Dispute
Resolution (ADR) mechanisms and establish corresponding platforms for judi-
cial cooperation. Establish specialized institutions under central guidance to be
responsible for communication and coordination, enabling judicial organs of the
three jurisdictions to handle cases efficiently. Second, fully utilize information
network technology to establish digital platforms to solve regional carbon market
judicial coordination problems. The “Greater Bay Area Development Plan Out-
line” includes plans to help the Greater Bay Area establish an integrated digital
carbon market judicial coordination platform, such as creating an international
scientific and technological innovation center. In July 2019, the Guangzhou In-
ternet Court first conducted online trials for cross-regional litigation-mediation
3% cases. Regional people’s courts efficiently achieved extraterritorial service
goals through the promotion of “E-key service.” Such measures are positive at-
tempts by mainland judicial organs to leverage the advantages of contemporary
advanced technology, but continuous efforts are still needed to accelerate the
construction process of digital platforms and establish corresponding systems.
The digital platform includes diversified modules such as judicial document ser-
vice, and diversified functions should be set for each module according to actual
needs, thereby conveniently handling various activities related to carbon market
judicial coordination through the platform.
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Overall, the construction of an integrated legal framework for the Greater Bay
Area carbon market is the proper meaning of implementing foreign-related rule-
of-law strategy and “dual carbon” strategy in the new era and must be promoted
collaboratively and actively implemented. First, law aims to maintain social or-
der, but the stability of law tends to breed legal inertia, causing law to have
defects of “resisting dynamics.” In this situation, external pressure should be
fully utilized to play a positive role in promoting timely rule-of-law actions. The
legal order established within the region makes it difficult for multi-subjects to
cooperate smoothly, also making the Greater Bay Area more sluggish in rule-
of-law construction. Nevertheless, the integrated development of Hong Kong
and Macao with mainland China represented by Guangdong remains the gen-
eral trend. Further actions should be taken in carbon market rule-of-law co-
operation to better achieve “dual carbon” goals, which will also help enhance
exchanges between Hong Kong and Macao and mainland China, achieve inte-
grated development of different regions, improve the overall environment, and
achieve further order improvement based on the basic constitutional system of
“One Country, Two Systems.” The Greater Bay Area urgently needs legislative
cooperation, enforcement cooperation, and judicial cooperation in the carbon
market. This also requires accurately grasping the constitutional foundation
for judicial cooperation within the region, relying on benign cooperation mech-
anisms to play a positive role in promoting integrated development of regional
carbon market rule of law and cooperation in legislation and other aspects, con-
tributing to the realization of the great goal of world harmony and promoting
the country’s better overall development.
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