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Full Text
Preamble: Book Report on Data-Driven Law
Data Analytics for Law Firms — Using Data for Smarter Legal Services, the
first chapter of Data-Driven Law, is authored by Ed Walters, CEO of Fastcase
(a legal publishing company in Washington, D.C.) and adjunct professor at
Georgetown Law Center and Cornell Law School/Cornell Tech. Walters is the
author and editor of Data-Driven Law (Taylor & Francis 2018), founder of the
Robotics, Artificial Intelligence, and Law (“RAIL”) journal, and a contributing
author to Legal Informatics (Cambridge 2021).

The introduction examines data’s role in driving legal services through four
lenses: (1) Big Insights from Small Data, (2) Data-Driven Legal Marketing, (3)
Using Data to Provide Higher Quality Assistance, and (4) Managing a Better
Law Firm with Data. Walters opens with a scenario highlighting the urgency
of data in legal practice: when clients inquire about case outcomes, lawyers
invariably respond, “It depends.” Lacking precise data analytics to support
their services, attorneys today face growing client demand for concrete, relevant
data-driven insights.

chinarxiv.org/items/chinaxiv-202401.00277 Machine Translation

https://chinarxiv.org/items/chinaxiv-202401.00277
https://chinarxiv.org/items/chinaxiv-202401.00277


1. Big Insights from Small Data
Even simple data processing systems can significantly enhance law firm oper-
ations. According to Thomson Reuters’ 2016 State of U.S. Small Law Firms
Study, small firms prioritize three core challenges: acquiring new clients and
business, addressing client demands for more services at lower costs, and re-
ducing time wasted on administrative tasks. The author argues that these
challenges—business development, service delivery, and managerial efficiency—
are fundamentally “small data” problems that can be solved through modest,
relatively inexpensive systems.

2. Data-Driven Legal Marketing
Data also propels legal marketing, a critical concern for modern law firms. Tra-
ditional advertising offers no mechanism to identify which expenditures actually
generate effective business development or attract new clients. Data solves this
problem straightforwardly. Firms can simply ask prospective clients how they
heard about the firm, or adopt consumer marketing techniques such as mar-
keting automation tools, targeted discount codes, and customer relationship
management (CRM) systems to expand their client base.

Beyond client acquisition, identifying the most profitable clients is equally im-
portant for maximizing firm value. Data management enables firms to correlate
revenues and expenses across different clients, practice areas, and even indi-
vidual attorneys within billing systems, thereby pinpointing which clients and
matters yield the greatest returns.

3. Using Data to Provide Higher Quality Assistance
As corporate clients increasingly handle work in-house or purchase legal tools
and databases to replace traditional law firm services, firms face dual pres-
sures: developing new business while meeting client demands for more work
at lower, more predictable costs. Individual clients, meanwhile, increasingly
use consumer-facing legal services like Avvo, LegalZoom, and even TurboTax to
make legal decisions themselves. These commoditized legal services gain growing
acceptance among consumers, leaving law firms at a competitive disadvantage
in routine legal work. To compete, firms must often concede on pricing.

One strategy involves offering fixed fees for commoditized legal services. Fixed
fee arrangements shift risk from client to firm, requiring attorneys to accurately
understand their service delivery costs to avoid financial losses from mispricing.
Firms can collect data on time, expenses, and billing for different matter types,
then analyze this information to determine appropriate fixed fee rates.

Beyond pricing, practice management software and artificial intelligence help
firm leaders better understand their operations. By digitizing case records—
both digital and paper-based—managers can directly access information on
client costs, firm profitability, and other metrics to inform strategic decisions.
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The author also proposes a promising development: standardized terminology
for legal services. If lawyers, law firms, corporate legal departments, and clients
adopted uniform vocabularies to describe legal work, it would facilitate: (1)
time and billing tracking; (2) assessment of average time and cost by in-house
counsel; (3) effective client evaluation of legal services; (4) improved fixed-fee
pricing; and (5) enhanced workflow and project management across firms.

4. Managing a Better Law Firm with Data
Data enables better law firm management. Attorney income depends on billable
hours, yet Clio’s Legal Trends Report reveals that lawyers bill an average of only
1.6 hours per eight-hour workday. This shortfall stems from both insufficient
work volume and inadequate time allocated to billable activities, as attorneys
waste substantial time on administrative tasks that could otherwise be devoted
to revenue-generating work.

Effective data-driven management can remedy this situation. Tools that accel-
erate work completion enhance productivity; creating standardized forms and
contracts improves process efficiency; and data analysis reveals which practice
groups are most profitable, allowing resource allocation toward higher-return
areas. By leveraging data strategically, managers can gain macro-level control
over firm operations and reduce unnecessary non-billable administrative work.

II. Emerging Professional Ethics Issues
While data’s expanding application in law firms and legal services represents an
inevitable and ongoing development, the frameworks and proposals discussed
in this chapter—though advancing legal service delivery—simultaneously intro-
duce new content, problems, and risks to legal professional ethics. This report
examines two key ethical issues: data confidentiality and lawyer advertising in
the context of legal marketing.

(1) Law Firm Data Confidentiality Issues

Law firm datafication and analytics necessarily implicate the fundamental eth-
ical duty of confidentiality. Introducing client data analysis into legal services
raises novel ethical questions: To what extent may firms use client data? What
confidentiality standards should apply? What protective mechanisms are re-
quired?

China’s confidentiality regulations suffer from vagueness and overbreadth. First,
regarding duty-bearing subjects, the 2017 revised Lawyers Law and Lawyers’
Professional Conduct Code appear to limit confidentiality obligations to lawyers
alone, with no provisions addressing supporting personnel or their liability
for breaches. Under this framework, data processing professionals and service
providers fall outside confidentiality duties, creating a vulnerability in protect-
ing client information security.
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Second, China’s rules narrowly enumerate confidential content. Article 48 of
the Criminal Procedure Law states: “Defense lawyers have the right to keep
confidential any information about the client learned in professional practice,”
while Article 38 of the Lawyers Law provides: “Lawyers shall keep confidential
state secrets and commercial secrets learned in practice, and must not disclose
clients’ privacy. Lawyers shall keep confidential any circumstances and infor-
mation that clients and others are unwilling to disclose.” Because data-related
content is more easily obtained, transmitted, and often more sensitive, the scope
of confidentiality protection should be expanded. The U.S. Model Rules of Pro-
fessional Conduct Rule 1.6 offers a valuable reference, with subsections (a), (b),
and (c) establishing comprehensive, detailed, and broad confidentiality provi-
sions. Recent amendments further refined subsection (b) to specify conditions
under which disclosing confidential information would not violate attorney-client
privilege, improving conflict-checking mechanisms when clients change counsel.
Subsection (c) clarifies that lawyers must exercise reasonable care to prevent in-
advertent disclosure of client-related information without authorization. In the
United States, maintaining confidentiality is deemed competent practice, with
clear rules addressing both professional secrecy and conflict detection mech-
anisms, effectively preventing unauthorized access and disclosure by lawyers,
staff, or supervised personnel.

(2) Legal Marketing Professional Ethics Issues

The author notes that marketing automation tools can promote legal services.
However, due to the profession’s special nature, lawyer advertising requires dis-
tinct ethical regulation, imposing certain restrictions and prohibitions on data
tool usage.

The U.S. Supreme Court only lifted the lawyer advertising ban in the 1977 Bates
decision, subsequently implementing regulatory constraints. The American Bar
Association’s solicitation rules address internet usage in the big data era, treat-
ing solicitation via instant messaging as equivalent to in-person solicitation and
thus prohibited.

China’s current regulations lack specific advertising guidelines addressing the in-
teractive, anonymous, and real-time characteristics of online lawyer advertising.
Beyond instant messaging, law firms increasingly partner with algorithmic plat-
forms to launch various marketing products targeting consumers, potentially
creating inappropriate perceptions about legal services. These emerging issues
from data-driven legal marketing urgently require regulatory responses to clarify
the boundaries of permissible lawyer advertising in the big data era.

Data plays an increasingly vital role in the legal services industry, driving in-
novation and transformation in traditional practice. These changes introduce
numerous new professional ethics challenges that demand timely responses to
ensure the legal services sector develops prosperously and healthily.

Note: Figure translations are in progress. See original paper for figures.
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Source: ChinaXiv — Machine translation. Verify with original.
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